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one of the flrst questlons put before Mr. tr:. s. Borgquist by
the state Engineer was nrs utah r,ake a storage resemoir?n.

Ttrls is a controversial question. rf one were to ask tbls
question of any one of the canar presid.ents of the Jordan River
eanalsr the .qnswer wourd likery be, nyes indeed. rt has always
been a reseryoirr and we have eourt d,ecrees to prove itnr

on the other band", if one were to ask the same questioa of any
one of the canal presidents of tho Provo River eanars, the answer
would. likely be, {Ifo lnd.eed. "S.1I of the water to which the Jordan
Rlver canars are entltled is the nr:mber of second feet thoy can use
beneficlally each year iA their canalsrr*

Tlrus, there are two entirely different viewpoints, detrrndtng
upon where tho nwater uselr liveg and wher.e he gets h1s water.

In studylag the court decrees and reports pertlnent to Utah trake,
lihe Eoigquist has kept thls questlon of storage la the foreground, and
bas unalerllned ln the decrees and reports all referenees nad.e to
storage ln the lake, with the thought that these references may herp
to ansrier the question.

The questlon of whether stah r,ake is a storage reserroir is
lnd.eed a trnootr question. wtren the case comes upr lt wlrr likely
be argued for both ways. onry a court can ever ansrlier the guestion.
rt sbould be conslder"ed as a soparate issue i.n tho utah r,ake-Jordan
Rlver controversy and settled by the court at any early date.

Mr. Edward Clyde, of the Attorney Generalrs offlce, has been
tryiag to get the attorneys of the several canal cornpantes to agreo
on a nnethod. of proceduren to settle this questlon of nstorage rightsr
as a separate 1ssue. It may be possible to get this question settled
d.uring the coming fall and uiater.

There are certain phases of the questloa whieh nay well be
revlewed here in order to get a broad.er view of the whole problem.

About the earllest reference ln a publlc docr:nent to thls problem
of storage ls glven in Bulletin No. rP4 pubrished by the u. s. Depart-
ment of Agriculture in 1903.

Brlefly stated, the early problem was this: The Jordan Rlver
canals d.epended upon a consid.erable depth in Utah Lake above the level
of the bottom of the river at the outlet of tb.e lake, frequently refer-
red to as rthe low water marktr, ln order to get sufficient gravity flow
in the river to lrrlgate thelr lands.



The raislng of the',vater in the lake, on the other hand, fr-ooded
the lands of the property owners adjacent to the rake thereby causrng
damage.

The burretin above rofered. to, on page 65, deseribes the earry
conditlon as follows:

Rigbt to the Use of Utah Lake as a Rese:rrolr

trr|^s Utah Lake ls tbe sole soureo of wator for Jordaa River, the
use of that rivor for irrigation has lnevitably brought up the questton
of storing water ln the lake, The law incorporatlag the Deseret lrri-
gatlon company, passed in 186?, authorized that company to construct
d.ams in the rlver to hold the water of utah r.ake at any height that a
majorlty of the selectmen of Great SaIt Lake and Utah Countles night
agrae upon. From that time to tbe present tt has been held by all coa-
cerned. that the height to which the rsater nay be raisod is a iaatter of
agreement. flhre first dam in Jordan Rivsr for the purpose of boldlng
baek the watsr of the lake was built by sart Lake county ln L8?2, The
nert spring water was hlgh in the }ake, and. the county eourt of Utah
County at once consrunicated vrith the county court of Salt Lake County,
suggesting that the members of the courts of the two counttes meet and
eonslder what should. be done in the matter. No agreement rras reached.,
and. as a consequence tthe head gates vcashed out, being helped by persons
unknownr t as the record of tbe county court of SaIt Lake County expressed
lt. This t'ras ic the vrinter of L8?3-74. ftre dam was rebullt the followlag
sprlng. In the meanti:ne the people of Utah Cor:nty conttnued to eomplaln
of hlgh water, elaimlng that it was caused by the dam in the rlver, whlle the
eounty court of $alt Lake County proceeded to lnvesttgate the offeet of
the dan on the level of the lake. Their investlgation proved to the satls-
faction of those naking it tbat the dam had no effect on the lake.

[Ia the fall of 18?6 tbe people of Utah County mad.e an lnvestlgation
of thelr own, and found the.t the dam had ralsed ths water in the lake 5
feet. These results wer€ reported. to the SaIt Lake County court, and it
ln turn ordered a new lnvestigatlon. Ttris investigation is swmed up as
follows by the eourt:

lbe rlse of the water occastoned by said dam has been carefully
aseertained by scientifie aad actual tests, and. it ooes truly appear
that the d.am errected and as lt aow is does not raise the water any
at the outlet of Utah Lake.

Wotwithstanding tbls d,iverslty of opinion an agreenbnt was
entered into to remove so mueh of the d.am as would per"mit the waters
of the Jord.an to flow naturally at the Indian Ford. Rlffle, above the
clam. ?hls agreenent seens to bave been ltved up to untll 1880, when
the eounty eourt of Salt Lake County appointod. a coomtttee to fascertaln
by aetual neasuremeat how much higher, lf any, tbe water in satd lake
eau be raised wlthout materlal injury to the orvners of land along the



shores of said laket. This committee nade lts lnvestlgatlon' and re-
ported tbat to hold the water at the hoieht reaehed in June, 1880' 5
feot below the hlgh-vlater ma.rk of 1862, would roaterlally lnJur"e but
few, tf any, of the ovJllors of the land along the lake. Ttle dpm was
accordlngly ralsed., ancl this actlon aroused reaewed protests from
Utah County. A nass meeting was held in Provo June 25, 188I, whea the
followlng r.esolutlon was adoptod:

Be lt resolved, lbat we decline to refer the sratters in dlspute
to the arbitrarnent of the county courts of Utah and $alt Lake
counties, but lasist upon the compllance on the Smrt of 5a1t Lake
County, or whoever may bo tnterested in the Jordan Damr with the
agreement to restore tbe riffle at the Indlan Ford to its naturaL
condition, and tirat in the ovent that tbe parties controlling
said da"n fail to conmence to remove the obstructions in the
Jordan in conpllance with said egreement by the 15th day of Ju1yt
1881, and to prosecute sald labor in good faith, that vue proeeed
ourselves to renove so mucb of the dam as will be a substantial
enforeement of said agreement.

nThe press reports of the meeting stated. that en assessmeot was
levled on those claiming to be darnaged, of I per cent of the da.nage
clained, to fight the ease.

rln the sprlng of 1883, Utah Cor:nty agaln employed an agent to
investigate the effect of the dam. The agent reported that the daa set
the water back only so far as tho Indlan Ford.. In 1884, the whole
subject was referred to an arbitration commlttee of prominent eitizenst
who took testimony and. proposed a eompromlse agreenentr which was
adopted and is still in forco. The prgrties to the agreement ale' on
the one side, the owners of land bordertng the lake, and on the other
s1d.e Salt Lake County, Salt Lake City, the Utah and $alt lake, the
South Jordan, the North Jordan, and the East Jordan canal conpanies.

nThls agreement provided that the wator of Utah l,ake mtght be
held at a height Inot to exceed 5 feet and 3$ lnches above the point
heretofore establtshed and recognized as low-water markt. It also
provided for a board of five persons to carry out the agreement and
declde when obstructlons should. be plaeed. ln the river or be removed,
in order that the water might not rise higher than rcornpromise pointrrr
and also for the dredging of the river so that the lake could be drawn
d.olvn to a louer level than was possible under existing eonditloas.

nThe cornmissioners provlded for in this agreement lltere appotnted
and proeeed,ed to erect a monu.iaent to n:,nrk the level at vthicb the water
night be held v;ithout liablllty 1'e3 flamager This level has slrrce been
knovln as rcompromise levelr. In 1888, 1889, and 1890, the clty and
canal companies carried out the plan of d.red.ging suggested' ln the
agreemont. The river was dredged fron the outlet of the lake to a
noint about a mlle above the old dam. At thls point a nsw clara was



built to ccntrol the outflov,r from the lake. It is a tinber structure,
with uprlgbts between 'lhich planks are inserted when it is desired. to
hold up the vlater. f?re dredging enables the companies to draw off the
water of the lake some 14 inches lower than it could. be drawn before,
adding ln tbis vray 14 inches ln depth over the entire lake to the avail-
able water lvhich they can hold in the lake before lt is necessary to
open the waternay to dispose of flood. voater. Ilaving done this d.redgingt
the companies clained" the right to matntaln planks ln the new dam to the
same extent that they had lorvered the bed of the river, regarrlless of
the compronlse agreement and regardless of the actlon of the Utah T,ake
commission. This rigbt was denled by the Utah County parties, anil
dlfferenCes also arose as to the tlow-water markr referred to ln the
compromise agreoment, and as to the right of the companles or the
conriission to place planks ia tbe d'am 6e1*"en October 15 and' Idiarch 15.
These matters vrere adjudlcated in the case of SaIt lake City v. Collad"ge.
( 15 Utah, p, 522) The court held in tbat case that the canal companles
had the right to naintaLn 22 inches of planks in the neu darn at alI
seasons of the year vtithout any action of the Utah lake coruntssion;
that the eommission night plsee planks ln ttre darn above this 22 inches
between Octobor 15 and L{arch 15; and established compromise levelr or
the height to which water mlght be raised, as f4 feet, 6 inches below
the top of the stone monr:rnent at the outlet of the lake, which was
established by the Utah Lake commission ln 1885t.

nThls comilromise agreement, as interpreted by the court in the
above Case, ls stil1 in forco, aad $las recognlzed in the receat
adjud.lcatlon of rigbts to Jord.an River, wherr the court held:

fhat, sugject to these llmitations (expressed ln the preceding
part of the d.ecislon) and to the llmitations contained. in the
agreement of comlrromise entered, lnto ln 1885 between Joseph H.
colladge and others ancl sald. city and eanal and irrlgatlon
companles, the sald clty and cEinal and lrrtgation companles have
the right at all tlmes to g$[ off, tmpound, and. store the entlre
flow of the Jordan Rlver and hold and save thg ga:a? {or ftlture
ggg. to the extent which, in their Judgment, their interests may

require. n

In reviewing the above article, as well as the cornplete Collatige
Decree, it is seen that the prinrary problem ls not the amount of storage
to be provided for the tro:d.an River eanals, but is the helght to whtch
the lake level nnight be ralsed without eausing und.ue darnage.

Ttre Colladge Decree states that the Jordan River canals pald
$8OOO to the land ol,rners adjacent to Utah Lake as damages that had
boen caused. to their lands. T?re agreement entered into upon the
palrment of this $8OOO gave the Jordan Siver canals tbe right to
maintain a dam in tb.e rlver and to holc1 the lake level up to
trConpromise Levelr.

The problem of storage cannot be separated from the problem of
raising the lake level to a eertain height, beoause, while the property
owaers along Utah Lake are interested only in seeing that the lake level
should not be raised hlgher than compronrlse Ievel, the Jord,an Rtver
canals are looklng at the matter from the other viewpoint of storing



all posstble water between the rflow water levelr and. the nCompromise
Pointr?. It can safely be said, then, that the Colladge Decree d.oes
provide for a linited amount of storage betrveen rloro.r water leveln and
nOonpromise Polntt,

The court decree, however, limlts thls storage right very
ttefinltely by provid.lng that the plaaks praeod on the sill of the
dam must be r"emoved by the Utah T,ake Conmlsslon on the lst of October
and the water be allowed to rrrun freen between October Ist and lfarch
15th of eaeh year.

The d.ecree, as eorrected. by the state supreme court, provldod
further that ln ease of a year of rlght snovifarl, the pranks mlght beplaced on the s111 of the dan earrier than tdarch lbth.

Rieht here provisioa was nad,e by the court for storing andholdlng the water back in Utah Lake.

fae lake, thereby, becaine i,"U.rlly, a, slorage reserroir to alinited' oxtent. The fact ttrat Effit-iafFiormission follor,uecl thelnstructions of ths court yoar after year, and pracea prar*s-on tneslll of the da.u to hold back the vrater in storage durtig years wrreathe lake was row, estabrished for the Jord.an River 
"uo.I"-"-"ior"g"right ln utah rake b;' trd.iligence of useil years before tne staieEngineerts offlce'rrras estabiish"d..

The cor-ladge Decree further recognized that_dredglag had beeadone la the river whleh should have ailowed the_lake to be lowar.ed.a depth of 22 lnehos over its entire surface. ff thls l0vrerlng hadbeen done by the dredging as provided ln tho decrnee, it would iavegrantod addttionar storage rrlirt in the rake to the Jordan Rivereanals.

The facts 
=T t!? ease are, however, that t,_ ,the lake viag eontrorred uy ia"' roek ledge ot tnl"rfl^water-po1at rahas been establishea, uy ltuil,.rt" r"oi riiriil j:Htfl:rl_g":. rrA. Hibbard, trlt.ft nevlr-"ro"lo""ible to lower

lHl-':; r;'l*j::j;;:i:n-*l"lT:H: ", Jli,Httlii"::"hlt"
Actually the lake never was lowered below Ias establlshed ln the earfy Coisrarled i"-igda. i";;;;;{:11'lf"-;lT,J;J?fftlj:

1-
The eourt had authorized 

' 
\

lnebes and recoros suow-in".i-tit rowering ofthe ,
stalled,- ur"-irre 
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-c_onprontse, and in 190b, u."o-ni'*l Y+l ulooa.l f"T;""03;y i"JI(nlght, th; lake was rowered to'18,_tl,Jhu^tes5eoo.-jj',,iur_o"rhus wo see, even at tnat eari; ;.H:%:trft[T"rr"jr"ffi.]'"ttff#rf;.
,__*su 6i.6



full 5 feet $ inches (3.50 feet) plus 2L inches (1.?5 faet) amor:nting
to 5.05 feet, Thus, b]' 1905 the lake hed been lowered. the fuII 22
inches allowed. for dred.ging, laeking I lnch, that ls, the lake had
been lowered 21 lnehes below illovler water pointn.

Lookecl at ln another vray, the Jordan River canals had perfected
their right as establlshed in the second fiting made $tith Utah County
whlch provlded for lowering the level of the lake rto $ feet below
lorry water marktr by pumping.

At later dates ln the hlstory of the operatlon of Utah Lake,
there have been tlaes when the lake was pumped. even to a lovrer level.
Rocords show that in 1911 the lake was loweted to about 3.2 below
compromlsel ln 1912, to about 5 feet below compromisol tn 1919, to
about 4.2 below conprornise; and after 1924 until the present date,
ttie lake never has risen to comproririse leve1 .

the low poiot in thls latter cyele occumed during the drouth
of 1934 and 1955 when the lake was pturped to tbe extremely lorv lovel
of about 12 feot below cornprontse. Since that date, tha lake has
been filling grad.ually at the rate of about 1 or ? feet a yoar, but
if it had not been for Pstorage r,,ratert in the lake used belo'al the
1o';v vrator point, there would have been almost no water used. by the
Jordan River canals from 1925 to 1945, incluslve, a total parlod of
some twenty years.

Und.er the llanbert Fllingil rnade on July 38, 1902, it was proposed
to divert 1000 second feet of the unaopropriated waters of Utah nby

means of punpsil and to nlower the water of Utah Lake to a point 7.5
feet belorv what 1s known as Compromlge l"evelr.

This water risht trilas eonveyed to tbe Utah and Salt lake Canal
Conpany, the East Jordan Canal Compaay, aad the South Jordan Canal
Company by warranty deed, recorded August 25, 1902, tn Book 59t
page 542.

fnese last three named canals clatm that by vlrtue of thls
fillag made with the county recorder of Salt Lake County before the
office of the State Engineer $ras establlshed. in 1905' they are fully
protected ln thelr pturplng rights, the puxops having been lnstalled
in 1902.

They feel that they have perfected their title by ptmping as
provi.ded for ln thls rlambert Fillngn. It is true that they never
have enlarged. the East Jordan Canal to a capacity of 600 second feet
a6 proposed i.n the filing, and, havo never extsnded canals into Davis
aad fooele County as proposed., but in the roattor of installatj.on of
purnps, they have accompllshed the;rurpose of the flltng atrd havo
thereby perfected their title to that extent.
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And whl1e it 1s true that the Colladge Decree is not binding
on persons except those party to the suit, still the Colladge Decree
does rnake a matter of record^ what was being d.one by way of storage
tn Utah lake, the nethod used in placlng rplaaks oa the slll of the
damn, etc., and shows that by such actlon the trordan River canals were
establishing nd.illgence rlghtsit by use.

It 1s tiie opinion of }dr. Borgquist that the Jordan River canals
have established such ndillgence rights'r to a linlted. araount of
storage in Utah I,ake, at least to the amount of the 3 feet &nl iaches
between the nlow water levelrt and ttOompromise Point{, plus t'he 22
lnches provided for ln the Colladge Decree, both of uhich were
perfected in title "by usefl before tlre State ilagiaeerts office was
establlshed in 1903.

The court rnay reco6nize such rights and define theu nore
definitoly as to anour:.t and as to date of priority when the Tanar
Andorson suit cones up for adjudication.


